Untver

ty of Tehran Pres

. . Online ISSN: 2423-3404
Comparative Law Review
Volume: 14, Issue: 1
Spring & Summer 2023
Homepage: https://jcl.ut.ac.ir

Types of the family in the case law of the European Court of
Human Rights, with presenting Islamic analysis

Maryam Ahmadinejad™

| Fatemeh Ebrahimi Varkiani?

1. Corresponding Author, Women Research Center, Alzahra University, Tehran, Iran.
Email: m.ahmadinejad@alzahra.ac.ir

2. Department of Family and Women's Studies, Faculty of Social Sciences and Economics, Alzahra
University, Tehran, Iran. Email: f.ebrahimi@alzahra.ac.ir

Article Info

Article Type:
Research Article

Received:
2021/10/02
Received

in revised form:
2022/08/22
Accepted:
2022/09/14
Published online:
2023/06/22

Keywords:
European Court of
Human Rights,
Family,

Islam,

Principle of Continuity
Devotion to Family,
Western Thought.

Abstract

Context and Aim: When examined issues related to family, the concept
and types of the family is assumed as an obvious fact. However, with deep
fundamental differences between different perspectives, may be this types
offered by each of the schools of thought and law do not match together.
As far as in some cases, this discrepancy has progressed to the point of
general contradiction. In this regard, in order to create a common
understanding of the different concepts and types of the family in Islam
and the West, in this paper case law of the European Court of Human
Rights will be studied. Which is one of the most important human rights
judicial institutions and its case law and practice in the field of
international law has the legal validity. In this article the case law of the
European Court of Human Rights has been examined as an example of
thinking based on secular ideas. Also, the view of Islam on the issues
raised in the cases of the Court was studied to explain the issue.

Research Method: The present article, with a legal approach and based on
an analytical exploratory research, seeks to answer the question that; what
is the types of the family in western societies? And what do the findings,
which are based on the case law of the European Court of Human Rights,
what does it have to do with Islamic culture?

Findings: After studying the procedure of the European Court of Human
Rights and the Islamic perspective, we found that: The scope of
relationships that include the legal protection of the right to family life
based on the court's practice is much narrower than the concept of family
or Rahem in Islam, which is under the special protection of Islamic
legislator and these relationships cannot be severed under any justification.
Some of these relationships are consistent with what is supported and
emphasized in Islam under the title of “Sele Arham"!; such as the
relationship between spouses, parents and children, grandparents, sisters,
brothers and aunts and uncles. Among these, some of these relationships
are not only unacceptable in Islam, rather, heavy punishments are also
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enforced. Such as free relationship based on sexual orientation outside
marriage contract and illegitimate relationship which in case of approving
such relationship under ‘family’, it would lead to family breakdown and
degeneration as defined by Islam and tradition and would cause disorder in
nurturing children and future generations.

Conclusion: Finally, the important point to consider is that from Islamic
viewpoint, family is defined based on the lineal and marriage and the
existence or absence of the aforementioned basic elements are not effective
in approving or disapproving relationship within family life. However, the
European Court of Human Rights procedure despite the importance of
genetic relations(lineal) and relations based on marriage, the basic elements
within the court procedure are determining and effective when identifying
and approving relations based on family life in such a way that in certain
cases when there are basic elements for clarifying family at court without
genetic relations, the relationship is described as family and even in some
other cases in spite of genetic relations, in case of absence of basic
elements, the relationship is not regarded within family life but recognized
as private life. In fact, it is the humanistic approach that in court procedure
the mutual enjoyment is considered as a basic element in family and based
on this notion by overlooking legal frameworks such as the principle of
marriage between man and woman within family, attempts are made to
change these frameworks and offer newly emerging definitions on family.
Unlike the Islamic view, the concept and examples of family within the
western views are variable and are described based on social norms. Hence,
the courts unlike the Islamic viewpoint do not consider marriage only
based on religious teachings for family formation and development as it
has been stressed upon many times. Therefore, considering the absence of
compatibility of this thinking with religious obligations, and the
intertwining of public morality with the Iranian public interests within
Islamic topics, the enforcement by the governance and its compatibility
with human rights issues in Iran, it has led to protect the Islamic views for
our country. Since issues such as white marriage and homosexuality and
other illegal sexual orientation can in no way be compatible with the
Islamic doctrine and it would seriously contradict public morality and our
national interests.
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