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Abstract

The " Booking Principle " as the link between "registration” and
"validity” or opposability of land transactions" is one of the fundamental
principles of the land registration systems that have been subject to
exceptions, such as transfers based on inheritance, in the most
registration systems, including Iran and raises questions; including what
types of transfers are usually subject to the exceptional effect of land
registration; what are the justifications for considering a transfer as the
exceptional effect of the land registration; what is the function of the land
registration system in relation to transfers subject to the exceptional
effect and according to the expected function, how the beneficiaries of
such transfers are led to register them. The present study, with a
comparative-analytical method, first identifies the examples of transfers
subject to exceptional effect in the land registration systems; And by
examining the justifications of "acquisition based on the adverse
possession”, “transfer based on the inheritance™ and “transfer based on
the court decision" as the three main examples of these transfers - the
latter two examples are also present in Iranian legal system — considers
"supporting possession based on Labor Theory", "inheritance as a
constitutional rule related to the public order" and "the necessity of not
denying legal situations resulting from law and judicial decisions" as the
most important bases for considering these examples in the realm of the
exceptional effect of the land registration, regarding them, the
registration system has the declaratory function. In this regard, to
encourage the beneficiaries to register transfers subject to the exceptional
effect, the general solution of "relative effect of registration" is
proposed; Although it is not clarified in the Iranian legal system, but
adherence to it can be observed in the jurisprudence and some circulars
according to the principles of registration.
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1. Sec: 24 (Effect of registration) (1) An instrument has no effect to create, transfer, or otherwise
affect an estate or interest in land under the provisions of this Act until the instrument is
registered.

2. If the requirement of registration is not complied with, the transfer, grant or creation becomes void
as regards the transfer, grant or creation of a legal estate.
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3. Devono essere trascritti, se hanno per oggetto beni immobili, la costituzione del fondo
patrimoniale, le convenzioni matrimoniali che escludono i beni medesimi dalla comunione tra i
coniugi, gli atti e i provvedimenti di scioglimento della comunione, gli atti di acquisto di beni
personali a norma delle lettere ¢), d), e) ed f) dell'articolo 179, a carico, rispettivamente, dei
coniugi titolari del fondo patrimoniale o del coniuge titolare del bene escluso o che cessa di far
parte della comunione. Le trascrizioni previste dal precedente comma devono essere eseguite
anche relativamente ai beni immobili che successivamente entrano a far parte del patrimonio
familiare o risultano esclusi dalla comunione tra i coniugi. La trascrizione del vincolo derivante
dal fondo patrimoniale costituito per testamento deve essere eseguita d'uf icio dal conservatore
contemporaneamente alla trascrizione dell'acquisto a causa di morte.



V€I ylins; 5 july oF 5yl 10 5493 o i Gads lellao V€

Jsemive Sl 5 35 Lo y> 4,5 .(Gambaro et Pozzo, 2015: 2-3) sl 4l (5,138 50
o=l P LI b b @olas (b ol bl pliazwl 51 gl € o0l S yie cuSlo 5,2
Slie y 039 303,158 51 (U «Elgaj) 5l ey S e caSIloy Cundg Wl p o8 Conl wiSS
95 auSlo J! Cpl g )0 Lol 445 oy 00l b A (pg) e € Jlo dobpalas»
o=l 4o s Sde o8 FED Bole pow A oaad Cpl 43 (03b)l8 & gl « B Jlanby
Byo; 5wl Sl il K oSSl dawlgas Zlg35) 50 cpag; S yte caSIlo oS 30> gy puas 4SS
ARSI PRI S RSO I |

SyS1he s plawl jl« olas oYl g o jpand )0 dad o i ey Gldllas
Aoladply olad Vsl 4 cawd 1y 3l ol (goamie Sl e slapllas 5 cunl € g0l 8 Y lash»
Cyouisio oS olSaly plSo] jl dwd ol s ¢ Sde B SOF 8ol pgd ab wlul p bgw > Jlie slp
2wl bzl )31 gy cod as o)l 1,8 (60)lg0 by0j 40 sl SMaol &y JU i 3ea> izl
Sl osscad o p aS!l il pe! LolEaly plSat VY piST VY 9l YA b3lo pyles s Billas awslyd
1 il o Bl 5 2o 35 |y gm0 Copnd B o i Jlal b sl 1y ds i 45T b 5 5K,
i OLoul 45 (6390 40 ¢ Sde 93 VYA Bole plhas 5 ey 5y )8 s bl HBT duod
L e rgoiy o o b 5 s 5Ty b ool oS B o e 35 o by Ji
95 e Mo 63 plio maeai b gl (ol b oSl oS g0 loj 3l ol 3l il g Mo 6d
o las YL ades )l oaiia S5 Jgio pé Jlgal 3150 o ol 13 Fog snlgd 386 JolS” jgloay
(Mouly, 2003: 5 V& :(O)IYAY (g )las Slblb) cul e olitwl §l Jsesio

zoas Sl s plB VY solo slalitul by0j > olad YDl g J& p» din iy colpl
3lg0 Cpl ¢ mnodd B dnd > HlS 5B (gom jl 0BBG] il Canliaw dwy o Hlasdy Lol el oauis
o (al > el 03,5 5 Gl §1 Jpee,

D903 SNl g bl s (53l YO 83le Mol 4y @ ol (i YD) (60 ez > gl o6 5o
oS3l (ald w9 Sl i8> (e (355 1 NS (98 ¢ 2ol 8y pow Ay I po> Caond 5

1. Art. 665 (3) Changes to land ownership occurring by operation of law as a result of marital
community of property or the dissolution thereof shall be recorded in the land register at the
request of either spouse.

2. Article 229 Where a real right is created, altered, alienated, or extinguished as a result of a legal
document issued by the people’s court or an arbitration institution, or based on an expropriation
decision made by the people’s government, the creation, alteration, alienation, or extinguishment
of the real right becomes effective at the time when the legal document or expropriation decision
enters into effect.
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1. Art. 3.30. Actes juridiques soumis a transcription
§ ler. Sont transcrits en entier dans un registre a ce destiné au bureau compétent de
I’ Administration générale de la Documentation patrimoniale:
1° les actes entre vifs a titre gratuit ou onéreux, constitutifs, translatifs ou déclaratifs de droits
réels immobiliers, autres que les privileges et hypotheques, y compris les actes authentiques visés
aux articles 3.85, § ler, et 3.98, 8 4, ainsi que les modifications y apportées;
2° les actes de renonciation a de tels droits;
3° les actes constatant 1’acquisition 1égale d’un droit réel immobilier, notamment ceux énoncés a
I’article 3.26 et les jugements établissant I’existence d’une servitude 1égale visé a 1’article 3.136;
4° les contrats visés a I’article 3.75, alinéa 2;
5¢ les actes qui accordent un droit de préférence, un droit de préemption ou un droit d’option sur
un droit réel immobilier;
6° les baux excédant neuf années ou a vie ou contenant quittance d’au moins trois années de
loyer;
7° les actes d’hérédité constatant qu’une personne a acquis un droit réel immobilier pour cause de
mort;
8° les jugements ou arréts passés en force de chose jugée, tenant lieu de titre pour un des actes
énumérés aux 1°a 7°.
82. In the absence of publicity in the land register, one cannot enforce the deeds, meant in
paragraph 1, 1° to 5° or 8°, against third parties in good faith who hold a concurrent right on the
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immovable property. In the absence of publicity of the deeds meant in paragraph 1, 6° or 8°, the
lease term is decreased to the ongoing nine year term and the discharge is limited to the ongoing
three year term.

1. 2. Paragraph 1 is not applicable to: a. facts which by their nature qualify as well for a registration in
the Registers of Civil Status, the Marital Property Register or the Register for Estates, even when
these facts in reality cannot be registered in one of these registers because Dutch law does not
apply to them; b. the placement of an adult under adult guardianship or the ending of such adult
guardianship as registered in the Register for Adult Guardianships and Fiduciary Administrations;
c. judicial decisions that may be registered as well in the Insolvency Register, the Register for the
Suspension of Payment under an Official Moratorium or the Register for Persons who fall under
the Debt Repayment Scheme for Natural Persons; d. the acceptance or rejection of an inheritance
(estate of a deceased); e. the ending of a right of action due to a prescription.
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1. Le principe de I’effet relatif de la publicité fonciére
2. principle of publicity
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2. Alsace-Moselle

3. Article 3- Aucun acte ou décision judiciaire sujet a publicité dans un service chargé de la publicité
fonciére ne peut étre publié au fichier immobilier si le titre du disposant ou dernier titulaire n'a pas
été préalablement publié, conformément aux dispositions du present décret.

Il est fait exception a cette régle si le droit a été acquis sans titre, notamment par prescription ou
accession, ou si le titre du disposant ou dernier titulaire est antérieur au ler janvier 1956.
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