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Abstract

It is impossible to legislate for every feasible situation. Therefore, in all
legal systems there are silences and gaps, issues and matters as to which
it seems to regulate. This is also true of the Iran’s legal system, and
perhaps particularly true of the international legal system due to the slow
legislative process and its normative and institutional weaknesses. This
paper provides an analytical framework to develop a comprehensive
understanding of non liquet in both systems, with an emphasis on the
range of possible solutions. The author is of the opinion that, rather than
being a complicated issue, non liquet and its solutions which have
significant consequences for any legal system, goes back to the very
heart of our understanding of that legal system.

In Iranian legal system which is based on Islamic jurisprudence (figh),
the Islamic Consultative Assembly (the legislator) has not only enacted
general principles and rules in order to fill gaps in the system, but also on
the adoption of reference to authoritative Islamic sources or authentic
fatawa and legal principles that are not contrary to the Shari ah, the judge
has to deliver his judgment and settle disputes based on sources other than
the law. But in the international legal system, it is necessary to distinguish
between two issues. The International Court of Justice cannot refrain from
delivering judgments in contentious cases. By resorting to the source-based
(general principles of laws, equity, Martens Clause and the residual
principle), or method-based approach (analogy, a contrario reasoning) the
ICJ can take steps to avoid non liquet. However, in advisory proceedings, it
is possible to face non liquet without being necessary to fill it. As a result,
the court shall not be held to be in denial of justice and convicted, even by
making a non liquet declaration to the effect that the law is non-existent or
unclear on a particular issue.
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4. Equity
5. Norwegian Shipowners' Claims (Norway v. U.S.), 1 R.ILA.A. 307, 330 (Penn. Ct. Arb. 1922); Trial
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3. Analogia Juris
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