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Abstract
In the Latin word, res means “subject matter” and judicata means “adjudged” or
“decided”, and together it means “a matter adjudged”. By the Roman rule “res
judicata pro veritate accipitur” is meant a matter adjudged is taken as truth. The res
judicata doctrine which had been recognized for centuries by Roman jurists and
ancient Indian texts, due to its importance, was introduced to the common law and,
meanwhile, became an integral part of the law of civil law countries. Res judicata,
which is generally based upon a public as well as a private interest, promotes
fairness and prevents the law from being abused and, at the same time, avoids
lengthy and wasteful proceedings.

In order to assure the public order and interest, there must be an end to litigations.
This aim, as well as avoidance of issuing inconsistent judgements or awards, can be
achieved through res judicata doctrine, under which parties cannot sue each other
again after the final judgment. The doctrine is based upon three principles: no person
should be disputed twice for the same reason; there should be an end to litigation and;
a judicial decision must be accepted as a correct and valid decision.

Since the purpose of judicial and arbitration proceedings is the decision taken to be
definite and enforceable, a judge or arbitrator, by realizing the hidden truth in the case,
provides a quick settlement of dispute till respect for judgments or arbitral awards
would prevent the plurality of the decisions taken as well as the conflict between them.
Although the rendered judgment or award will have the effect of res judicata, as soon
as they would become final, the nature of this rule varies in various legal systems.

The Iranian lawyers have considered the doctrine, in relation to judgments and
arbitral awards, as circumstantial fact or substantive rule which, at the same time, is
based upon social considerations and is related to the public order. In some Iranian
legal books, the rule res judicata has been discussed in the section relevant to
circumstantial facts, under the general topic of the civil law of evidence, as an
absolute circumstantial fact adverse effect of which is not provable. In the Islamic
jurisprudence also the rule is based upon legal circumstantial fact.

On the other hand, some lIranian legal writers consider res judicata as a
substantive rule which is envisaged on the basis of special social considerations and
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which, without having any indication of fact or reality, show no established rule. As
a result, in spite of the possibility of inconsistency of the judgement or award with
reality, re-litigation of the decided case is not possible. It can be said, for the purpose
of securing legal, social and economic security, of providing for fair proceedings, of
keeping respect for judgements and awards given and bringing about their validity
and credibility, of vindication of rights, of settlement of disputes and of preventing
from prolonged and time — wasting proceedings, the rule of res judicata, as a social
necessity, plays an important role.

In civil law countries, res judicata is also firmly established and the nature of the
rule is known as irrefutable legal circumstantial fact. As for the requirements
relating to res judicata ,article 1351 of French civil code provides that judgment
qualifies as such where the parties, cause of action and claim are identical in both
proceeding(triple identity test). In this system, the doctrine, having preclusive and
conclusive effects, normally refers to claim rather than issue. The preclusive or
negative effect bans the parties from re-litigation of the claim which has been
decided in the prior proceedings, while the positive or conclusive effect binds the
court by prior decision.in Switzerland the doctrine of res judicata is part of
procedural public policy and courts must consider res judicata issues ex officio,
while in France the res judicata is not part of public policy. The prevailing view is to
separate res judicata from any fact-finding power.

In common law countries, res judicata is considered as part of estoppel, which
may cover both claim and issue preclusion. While the cause of action or claim
estoppel prevents to sue all claims which arise from the same event, the plea of issue
estoppel prevents re-litigation of a particular issue which the prior decision has
established on that conclusion. In order to this rule can be established, the earlier
judgment must be final, valid, binding and conclusive decision on the merit.
Therefore, this decision should be taken in a fair hearing and, according to the
doctrine; only the parties to the proceedings can benefit or be bound by it, in
subsequent proceedings. In fact, not only the parties to the claim must be the same,
but also the subject matter of the claim and cause must be identity.

In both legal systems of England and the United States the nature of the doctrine
is similar and is considered as an absolute rule of the law of evidence which may,
sometimes, find works similar to that of the rules of substantive law. In this system,
the doctrine of res judicata carries a fact-finding value and restricts either party to
“move the clock back “during the proceedings. The scope of this rule has been
widened with the passage of time and, in fact, the U. S. Supreme Court, in its
judgements, has expanded the areas of applicability of the rule.
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1. as soon as it is made,an arbitral award, shall be resjudicata with regard to the claims adjudicated in that
award.

2. The arbitral award has the same effect between the parties as a final and binding court Judgement.

3. The award shall be binding on the parties from the date of the last signature.



odeld U5 g 0 bl N LY
o Jolas a5 el € LA S &L il 3 S el o pgisee sl Liel 5asls
w035 oyl olie Como p Js 0y0lo oS> (ygil8 il ix casl Presomption, irrefragab
30 ol fgian il a3 T 18 (S> jsao 550 a5 (gl 40 duxe (S, g Jaass
Ban 5 ub dwlss olad ol ud e el g ool Jsba 0l b lses o2 g0 ol
o aelyis 3ise wanl dmsls o Blal 5 cllae il rlo el 45 oacls

calaer Jgild 5Ll 1) paisee ol [Locl bucld cadg 5l (g9 b (gomil,d Llo 598>
BB oassglad ol sl el a5 o lael ausld ,9aS 15 g il oo K> b oS>
»9 Sl 00 UL"’ ).».: )5..M5 k}"‘ 6:..\.0 uylﬁ o as Qs.w‘sn [T W O G‘?"b g.:‘)LA‘ £ 3> ol
AYAT (Slal b pliopiB) g cos adpdy 3lhae S8 5Ll B Lo zd o] Lol
500 AYAF () en g bol o) Cenl ool S Bed> oS o e en 4 5 (VA
ol (lacantinerie, 1908: 437) o4y cosdly b gulais 0,150 0 ,0lo (i, a5 LTl s
(petit, 2014: 684) cewl i b plS>] cuiillas (pgisee ol jliel sacls

2308 o5 4 b gy po a8l g8 51 (S Ol e p sl sl SueBLY LY
ogoe ol 4 bgype paisie ol jliel 58 e 5 S5k ansl B sl jpiS Bed> 5
&r Sy 5l b JB amgihe Glees 4 Sond pgite ol liel olpl g
ol sl cym (ondib 31 (SO e 3 ool pl bogls Wl asly s ouisS Sosw,
) oaels cpl (5yls slaglgs g bolSols 5o oyls 4 (Dely, 2004: 16) o pds & )90 sacl
S ,5iS o>y aF Canl Jbjo cpl aily o lad e (€X Officio) « plseil sol,» L
D)go yd oM (Smsy gz 005 (o308 ol p (e (255 il s 9 o]
Sy 3l g e 13 bl 5 Az s )50 Iy dngite ol Lol Wb (LS (oS>l b

[(Schaffstein, 2012: 58-59) wiS (s lssg> saoxe

Vsl 83l gae lay S 3 p gl Hlasl Busl Cunle ¥
pogre 5l sisn &Ll o (ISl aie g «pladh Bods acled willes pgisee el Los]
(5 0l Bgi 50 4,51 .09 oo sl (] a0 Y palS (slo )9S jo aS sl fliwl S s0cls

23,5 o s dladl bacld ol



oy Saki 0,5095 b pgise pol jliel codlo (owy

Vel 53 sl Sl 33kas 51 (SO Ol p gz ol Sl Cale ) LY
wip L pl LGl (S la )5S By Bed o pgie wel jlitel (S
« il sasls lgie cou o (Dely, 2004: 6) ond alid Coamyts wilijo o LIl
s 55 OF Slgne By g 4l s90 )55 (l Boi> 0 g slins 4 (EStOpPIe)
YTV AYFD L) conl Blail 5 cdlos &

& ol (Bgi> £adge o L S L G sleol b Jlosl sl Cuegion (Jlin]
R cusbie Ly conl ongad il b anals ol b plie Glo b el lle eae ases
Sgdoe (B €Glo pladl L plie sleol Bpdy paer 5 LBl an S0 Cuegioor
4 @bre sleal 5115 358 a5 canl 358 (bl (oplply (FAY-YAS DYVO  slaw)
B plle )0 &5 (dly (B p (Ged b e uld) g U S5 ad e b 10 8
slael ay bleol oy o 5o colul (pl 0 (VY AYAS (guxly) WS co mice el 0l ol
5ol aise o 4o dumme laes Bl 5l aS ceul wile 1) ond o,Lil pgie
.(Campbell, 1990: 551) w5 o

lo lscamdo gz ye 5l Wb ojolo o, Sl Gois o bliwl sasls giss ol
sl 5 &bB jsba 1) addle B Slegose a5 somsar il s9e0 @bl 5 (aled oud
b oedsb pled m Suzme grb Sl Bile (Sloed £3d9e «jge (ol 0 Al 03ged Jad
olye sl crge ahaid (1T s, cnl 5l (Syed, 2020: 11) cosls walgss | ba T alieesls
aS 39 g0 00l pgire yal liel 9T coadad 5l Jol> Lael o saze ool il o
(Bower & Handley, 2019: 13) ceul (LudSSl jo cwjols 2315 pllas ol doecs

3oSolul 5 sople Bgi sacls O fliwl 4Ll ogas 10 (g LuglSST 39a> 5
3,08 099 las BN el LS Aol s bogs e (sloacls aSiul b ongs o] aisd (sl 3>

L oLl 5l cdlas slasdl 4 as wls oo L3 Aol 0els 1, bl ¢ iy o oS5l 56
5 Gsnle loasls 1) T daolSols )T slitl 4 o yly 5,0 S o G S sl> eaose LTI
5 elogl o a8 ol alol Basls hlwh ol wites | lfe 5,0 il oo miisd (sl 3> 9> ge
Shsa Ll (Colin, 1990: 99) «,.5 13 (s5e5 B,k sl 5,90 Wl oo cols Jlg>!
o9 S L Ol lges Bl Sy ST el (Jadl jiiey BT (pl &5 dw) o0
el i Bk &y 3> slacl ioegion Sl sl goies

b oo s9ole 3ga> aclyd alive 5,61 L5 a5 conl dol 4y axl) 3llae 5ol S ol

1. Bowently
2. Lord Wright
3. Lord Maugham



VP oylimali 5 5kg o) 6ylouds Y 690 ¢ ksl Boi> lalllas 10A

w3 se e sloe Ol & b Goi slole 5l (el ol pogos plai 4 bgyye (Lol g
gy, Sl o Molliye i (gl 3 sl s 5,5 (Martin A.L., 1979: 240-246)
(Scelle, 1950: 133) el 05,5 ol cad olo )13 95 lareas bliwl e, 5l

LT s oebb e g sliwl ,o ady, a5 ((Bsi> bl YoolS s Ll sacls
Flewl 5 coyolo oS> 51 U bl wsw 51 o3l blusl s aw 4y 595 w)ls o,0le
D9 oo i (Bl I LoU

S sated w36 sl sacl8 .(estoppel by deed) adww 31 (6 s Lol (I
Fos b acle 1 0 e g by oo JSIL ato b s oSl b 3 (sleol a0
ol Alie Gy £9.090 3l z )15 Ll 5l g9 ol (Martin, 1990: 153) wiS' o 5o

@ by bl cpl .(estoppels by judjement) ojole oS 5 6 bl (o
S ol 5Ty s 5 050 wcrsbsb b oalsd 8lo olSoT same o b ME
S Gisle 0,90 £9050 a5 oy 1,5 «(Makmot kibwanga, 2018: 1 «F) A YAY ¢ o 0>
Wlgi sod byl 5l oz ol 0ol olo oS> 1 8L JoceaNe e o L ad S
o3l sl mll (ol 3 5 el pgine yol el pggie & ol ples uled ke 1y o oo
Oz &l p by yphe s a0 (S ) B laan ol g9090 g Cenl Como 4 poSme
Langan, ) 3,5 jolo plo (Sa, gy 5l 5 009 (5520 Cudlo 5,50 abid 5 Sl ],
Cged o ol &iws 90 4y ( Saw lses 8 )b o oS> 5 oab L Lew! (1970: 168
D co s (ISSUE €StOPpEl) «lges £4590 Jolwb g(Cause of action estoppel)

Gk 3B sjleoe 3765 1) el o sl (590l b el e s 900 w Ll
oS Ll g5 ol o gled Sl e Lol U 3> adlas 6 K00 e ade L
80l o ot b 55 Same b ool oSSl oS 1 (36 Bl S5 o s
aiu, o (Bagshaw, 1996: 51) culges olil ol 4 bgy o (loacld cle ot 4 § 398 cod
{(Henderson v. Henderson, 1843) s |5 ygu jois ddde (g j0in  cogad &l 5

&g 358 s Cgmone ol ahi 4 (2s (iliul Sl g9 ol Iged Egbg0 Syl
5 Sy Ll pltile b lgeo ondil o 4135 0 esdge ST a5 Cenl me
ilaii oS WS e Latl ansls Combae ) e sazme ok BB wil ond (6 oS peed
0aeld pl 4y Lilghowsy Jle oBols o olad 49, j0 .l ails 5929 gwyols 2 sl SLL
0391 (LaSy odign 90 18 Egdge 45 00,5 Slitul €90 (0l dide (ygiang P By 5o
.(Broston v. darby borough, 1927) wiles,S i lowslss 1,0 5 ol

ssles 550 b 5l sxTsle 5 (oegee ol 55180 deed con 5 E9dge hliul Sua



184 Saki 0,5095 b pgise pol jliel codlo (owy

35 Sy s o2 g 5l Tges £955e Jlis] bl Jso! (Martin, 1990: 218) ol
Ssled 3090 o3 e T Balo o i ge VAPV Jlu o €58 ale Tilor s5e
5,90 Slegoge Como G Cucgion a5 Canlps] pliandlB L lges il g 3>Y g @l
F ol S ool 5l g oo ol el sut 4iS anT L1y o lee LYS &) 5 S,
bk 09l jolo bl oSl ools jo o990 85050 ST ls oo el o)l cul o
aomolne b cdae cle ay oS oS sliiul alsvss (] 4 c09g0d 7 ykas 0)lgo 1) £aog0 aiilys ol
(Colin, 1990: 77) oS 7z lae wilails | lagyT oyl Sl a5 1) LYo ailacuilgs

BEan Somg poogdle | oucls givs swlol Ll s ©guily o) el S8 4 p3Y
B30 4y ouilgm> sliiul g zdlo oSols 5l oS> jgus (Bile oS> (09 oled 5 28 ondioly
(Colin, 1990: 79) wls o axaS i Lyl

5 cdlie g DBy e bl g5 ol L(Glidy) Blail y o Jsbow! (2
PRES{ IP - PRt Cow I PV G ST ON | UPIPPIN S S e I ISP GO I W
,1,8 (civilized nations) jowie Jo Joud 9,90 Sea> sacl loca JoJlpo o>
355 155 L S b e azili 5 ol 53 ol Bl | 55 e g s k)5
plsl 095 ol 4 1) (oo g a5 lay (Pl (ndg S92y 4 sliiel (6500 45 29l el
(Colin, 1990: 245) 5 anlys Cundg o] b 5l Egien (atd «Dyg0 (pl ;o wad

I3l Btonta 1 53 31l 456 55 50 53 p sa ol jlisl Coals Y Y

Bl 8368 gyolan 5| ol 35 e pyine ol el (25 Syl i o
3 bl o 4z 5 0gd oo Jlogl Sy Djgo 4 dde Gei> 4 Cond (Jy wlunl
o2 oacld cpl (Jlad Gei> 0 500 saw | 0gd e ctalin oyl cacld pl pga>
o olad &g, ,o (Schaffstein, 2012:28) 55 3 o 590 dlowdl po g leol sl Jolis
(Arnold v.nat | west minster Bank, 1991) « juiie Cawg o SSb ade Wgi ) &0a8 ,o
OO st sk slawdl aclgd Comle g popie dslol jo a5 el ouls slitwl oacld 4ol 4

055 50 518 (o) p 990 pgiBe ol Comle 4

1. Diploc

2. Mills

3. Copper

4. Wigram v.c
5. Lord Brandon



VFee laaali g ke o) 8kous Y 5,90 « kel Ggd> Olallac V7.

(Claim preclusion) s sladt .Y .Y ¥
&bl 8,k o oy0ls LST) @58 8 (Sauw) 0590 2lses ST a5 eyl leol sladl fjglaie
Sl g 9xly o S L5500 lad suze b g 4l 5l Lol slasl s sl Sl g
Sy sl Blo (Soww, ol kol Gz b Sl jass ST o suled oo Calan ol
A (Gt pogie (0 peiste yel JLicl 80eld IS el 398> jo .(Ozdel, 2017: 5) wil 00,55 ks
WSS o gy 1y (bar) € 5 (Merger) €pleoh walio ool slal wsgy ol sacld slins
s9de bodld (ooe aii 4 0 0lo oS> )0 (5560 0 axgrlac slesl pleal el ool sladl |
5 ool gme g cpie D0 0 9 95 (S o 4 K00 b B wileed (b oledl (oS>
[(Schaffstein, 2012: 28) 55,5 oo ol 2 4 0 polo ks g oalad WS>

23 WS n At om paen 50 |y Bl (ST, petsie el el S oz ye 4z a5l
aS oals ools L iz (650l glaodigy 3l Sy el 0ogy BB 5 g0 (S el ga>
Sl 53 ehlin ;3 Lol g pasein jols 5T, 53 Wb a3l pgisee sol Jlitel azly ego50 5]
el a0 b olBols (gow 31wl poie ol [Liel slls gosge a5 ol odal (5,500
Al Joets Cailos ol 4 (Sos; 5l 5 s

Al 3508 Bl b b ailiz S 5 o ol 5o bolS s ez sy
88 ¢ ales 7 has \om il jolo o2lad di) Ol A Cond ALBAS 0 &S |, cgog0 a5
aS ol oals ol a8l Hles (s 3l 0,0lo 6T) ST, Kl oayoli 1) paisee yol liel
5,0 (il 3lgs 5l &8 sBols (Ljge pl jo el 0oged gl (59l 4 |y £9590
sl k3 ool ST Ll aS oo Calex 355 Bl sl 5 pyde yol Jlisl azly o550
PR 9 L jgale sl 5l Colam (el il 0ol jolo (5,500 oFols 5l 5 all (5 9lo
(Zekos, 2004: 66) cowl pgisre yol Hlicl axly godge 4 axly (ud )b 38le5 Cuglsl

S 1y ol Ulgise @z ) 5 958 0 Dgmme She glis o5 leol slandl S5l Boi> 5
Ak ansls geale Ggi aclgd alive 6 U1 Cunl Kow a5 Casls ol g 4 bogs e 5acld
9l 5 (B 5 g e S0y byl Dazg Ebge Dz S92 il sl nl e
same Sy 3 lo b (526 il oIS 5] ol Bem 5T 5 el 69l 5T, 050 cs5le
.(Dely, 2006 :32: Clermont, 2016: 1106: Katthleen, 2015: 85) s 5" aals> (s lsss>

(Issue preclusion) ¢ .5 se 3li.dl .Y LY ¥
O Jog g Jliwh 5 «ego50 b aie bl ol a5 ggbge slal sucld



4| Saki 0,5095 b pgise pol jliel codlo (owy

Blod oS> 53 (b5 (Sammy 590 8 Slegdge sume gyp 3l wadien € 08 3
5 oaels opl .(Ozdel, 2017: 5 VA-IVYAF (o 5 olod) oS o (655l ilonis
Ol B35l VAN g 1S5l Gilh 2,105 9o (s el 5 Jpol dogarma VY asle
8,y 9 omd S lged il BUSN 550 £9d90 L (Ssi> £5090 o 0 (B 1wl ond
ax 51 sl oxdad (5500 byl o 00 L] e s (6 S e ok o L ]
(collateral estoppel) slize L (direct estoppel) Ly om 5 L8 Soww, slaleol
(Schaffstei, 2012 : 28) awzl,

s> 9 09503 Jos ool G 4y sume (S, JS mile lgicay a5 ool sl saels S
Eyoge 7ok aie Ll 10 0,8 so y0 ol 0als e Jg iy i Sl oS glaleol
a1 s9ie 4 Syl (sm0 3 8 o egdge Jy wisd ke waz slales] anl (o
bl Bzl ade o goles o oacl pl Jlasl s dazme (S, BBl on
=S ,a» (Blonder -Tongue Laboratories v. University of Illinois Foundation, 1971)«; g5
ade o Ko (glie adg o5, 5 (Parklane Hosiery Co. V. Shore,1979) « 5 ade o S )L
39 e 00 Zgo94 (Pilgrim food products company v.Filler products, 1972) «,Ls ladgs
(Madden, 1990: 88; Green & Miller, 1972: 654; Clermont, 2016: 1115).

Gl Ojlie @)lo g2g ol as slil 5 gage dlal oy 5SSl eolanul gl aS al S
Bl el sl oads giie oo 2yl S s, o 4 Blo (S, S
Gl (S )3 &5 Cenl (Gdib @y dgaome (Stw jsbds (0 5SS (Jl e 3 6yglb L
Lyl il 5l eacld 4y Jos yog aiVole 5 (S 9,50 £a050 (109 HLSs wilasils o8 5
Cgwze G 0l golBols jo She clds a5 ol gabge Slal sacls 4 sl Ko
.(Katthleen, 2015: 88) 54.5 oo

oob ae hliol b godge slail sucls dSy ol Buzie S s> 45 oy ol &
955 Gl Bod )3 (ped )3 gl oe Do Aol B9i> 4 Lo aslgd 8y0) )3 E9dge
ol & sl ous i sl om0y (T )5l Cien o I 45 Slegdge plas
bacld soloil Ol sl 4y slowl casecs 10 (VY DIYAY (im0 pal) 00,5 o b poisee

ool 318 (52004 050 55 5x5l syl 50 psizee ol el

2308 o5 4 b gy o A8l g8 51 (S Ol i psiie jal Hlasl Sus LYY
&y S 3 bl 8asls @y bl g pgisre pal jlel 0 180 75l 16 el g (eSSl 558> )0

1. Collateral estoppel, also known as issue preclusion.
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