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Abstract

One of the most important and effective measures of governments in social,
economic and cultural fields is the regulation of relationships between
laborers and employers. Different position of laborers and employers, the
large number of people engaged in this relationship and their considerable
influence over each country’s economy shows the importance of this issue.
Therefore, it is apparent any dispute over employment relationships should
quickly be heared through labor dispute settlement boards. Although the
structure of these institutions in different countries has been affected by
specific international standards, there are wide disparities among them which
have serious effects on their efficiency. In this essay, we tend to state the
Structure of Labour Dispute Settlement boards in Iran and some European
countries from four perspectives: independency, competence, pre-trial stage
and quality of judges. We also explain the relevant international documents
in order to find their remarkable features which we can implement in the
Iranian legal system.
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Abstract

In current study, the relationship between Transnational Law, Globalization
and International Solidarity has been studied, and Talcott Parsons's
Structural Functionalism approach has been used as Theoretical Framework.
This study is based on the assumption that any inconsistency between the
Legal System and other Social Systems can result in Social Anomie. In the
next part of the paper, the subject of Transnational Law, Natural Law and
Human Rights is discussed. By combining Structural Functionalism
approach and Globalization approach, towards the end of the study, the
author suggests that because of International Relationships, it is nowadays
impossible to establish security and justice over the world based on
Particular Legal Systems and they can be reached only through Global
Consensus. In this case, International Law Organizations can play an
important role. International Solidarity is possible only through free dialogue
between different nations and their participation in a Global Community.
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Abstract

Mudaraba is an old method of finance and trade. Comparative historical
studies show that Mudaraba and a very similar European institution that
appeared first in the 12" century in Italy and then in all Europe i.e.
Commenda, had a very important role in the history of trade; especially in
maritime trade of middle ages. From 16™ century it gradually started to lose
its importance and was then replaced by corporation in the Western trade,
while at the same time there was no sign of such development in the Middle
East and the Islamic world. In this essay, we discuss the origin of Mudaraba,
its importance in the history of trade, and the causes for its appearance and
come down, understanding that the non-recognition of legal personality was
the major obstacle of the Islamic law to establish corporations.

Keywords: Commenda, history of trade, corporation, legal personality,
Mudaraba.
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Abstract

State immunity is considered to be one of the most important issues in
contemporary International Ltaw. Over time, this concept has been changed
due to the evolution of International Law and during recent decades, the
focus of academic forums and national and international courts has been
attached to it. In the meantime, several states including the Islamic Republic
of Iran and the U.S have approved state immunity laws in their domestic
legislation and their legal exceptions. In this article, the authors seek to
answer several questions including what the similarities and differences of
Iranian and U.S. laws on state immunity are and secondly, how can the U.S.
recent confiscation of Iranian financial assets (2 billion Dollars) can be
justified. On the other hand, do contemporary International Law
developments have had any effect on the Iranian and U.S. immunity laws.
The Conclusion of the topic is that the main differences between U.S and
Iranian state immunity laws are the differences in scope of protection of
subjected persons, differences in source of legislation the possibility of
confiscation of properties outside the country, The effect of executive branch
presence in claims against foreign governments and finally the effect of
foreign defendant State in the course of trial hearing. Also, U.S recent
confiscation of Iranian financial assets has been contrary to its international
obligations in accordance with the U.N. Charter, International customary law
and the mutual Friendship Agreement.

Keywords: Islamic Republic of Iran’s Courts jurisdiction over Civil Claims
against Foreign Governments, State Immunity, U.S.A Foreign State
Immunity Act (FSIA).

1. Email: tadayoni@shirazu.ac.ir
2. Corresponding Author, Email: mostafakazeroni@yahoo.com


mailto:tadayoni@shirazu.ac.ir
mailto:mostafakazeroni@yahoo.com

13

Comparative Law Review, Vol. 7, No. 2, Autumn & Winter 2016-2017

References

1.

2.

10
11

12.

13.

14.

15.

16
17

18

19

20

Arnholz, J., Gainor, E. (2011) Offerings of Asset Backed Securities. Aspen
Publishers Online.

Bankas, E.K. (2005) The State Immunity Controversy in International Law:
Private Suits Against Sovereign States in Domestic Courts. Springer Science &
Business Media.

. Begdeli, M.R. ,(2000) Immunity of States and Governmental Authorities from the

Prospective of International Law. Journal of Law and Politics, Volume 4, pp 93-114.

. Boas, G. (2012) Public International Law: Contemporary Principles and

Perspectives, Edward Elgar Publishing.

. Chamlongrasdr, D. (2007) Foreign State Immunity and Arbitration. Cameron

May.

. Chernick, R., Kolkey, D.M., Reeves Neal, B. (2012) Practitioner's Handbook on

International Arbitration and Mediation. Third Edition, Juris Publishing, Inc.

. Crawford, J. (2012) Brownlie's Principles of Public International Law. Oxford

University Press.

. Elsea, J.K. (2005) Lawsuits Against State Supporters of Terrorism: An Overview.

CRS Report for Congress.

. Elsea, J.K. (2013) Samantar v. Yousef: The Foreign Sovereign Immunities Act

(FSIA) and Foreign Officials. Congressional Research Service. also available on:
http://fas.org/sgp/crs/misc/R41379.pdf.
. Fox, H., Webb, Ph. (2013) The Law of State Immunity. Oxford University Press.
. Ghasemi Hamed, A., Khosrawi Farsani, A. and Aghababaie, F. (2014) Punitive
Damages in Iran Law. Journal of Judiciary Law, Version 77, Volume 81, pp 161-
187. (in Persian)
Goldsmith, J., Goodman, R. U.S .Civil Litigation and International Terrsorism.
http://www.law.harvard.edu/faculty/rgoodman/pdfs/US_Civil_Litigation_n_Inter
national_Terrorism.pdf.
Kadkhodaie, A.A., Daie, A. (Autumn 2011) Sate Immunity Deprivation of Iran
in U.S Courts. Journal of International Law, Volume 43, pp 13-38. (in Persian)
Khazaie, H. (2006) The State and Independent International Organization Immunity
against Arbitral Awards (The Interpretation of an Arbitral Award), Journal of
International Law, Spring and Summer, VVolume 34, pp 9-32. (in Persian)
Kim, J. (2004) Making State Sponsors of Terrorism Pay: A Separation of Powers
Discourse Under the Foreign Sovereign Immunities Act. Berkeley Journal of
International Law, Volume 22, Issue 3.
. Kittrie, Orde F. (2016) Lawfare: Law as a Weapon of War. Oxford University Press.
. Kloth, M. (2010) Immunities and the Right of Access to Court Under Article 6
of the European Convention on Human Rights. BRILL.
. Murphy, Sean D. (2003) United States Practice in International Law; VVolume 1,
1999-2001. Cambridge University Press.
. Newton, M.A. (2010) Terrorism: International Case Law Reporter 2008,
Volume 2. Oxford University Press.
. Norton Moore, J. (2013) Foreign Affairs Litigation in United States Courts.
Martinus Nijhoff Publishers.



Comparative Law Review, Vol. 7, No. 2, Autumn & Winter 2016-2017 14

21. O'Keefe, R., Ams, Ch.J. (2013) The United Nations Convention on Jurisdictional
Immunities of States and Their Property: A Commentary. Oxford University
Press.

22. Sharifi Taraz Koohi, H. (2009) Political and Cultural Trends in the Globalization
Processes of Human Rights, The University of Tehran Law Quarterly, Circuit
39, Volume 4, pp 277-295.

23. Tabatabie Nejad, S.M. (2015) International Commercial Arbitration and The
Challenge of Jus Cogens Application: Case Study (Arbitration in
Competitiveness Law). Comparative Law Studies Quarterly, Version 6, Number
1, pp 277-300. (in Persian)

24. Taghipour, B. (2014) The Liability of Arbitrator in Iran Law and Some
Countries. Comparative Law Studies Quarterly, Version 5, Number 1, pp 57-85.
(in Persian)

25. Taheri, N. (2001) Social Part: Law and Civil Rights (Islamic Republic of Iran
Judiciary Authority to Meet the Civil Claims against Foreign States. Ferdowsi
Magazine, Volume 2, pp 11-12. (in Persian)

26. U.S House of Representative Committee of Financial Services (2007) The Need
to Extend the Terrorism Risk Insurance Act: field hearing. DIANE Publishing,
March 5.

27. U.S. Department of Homeland Security, Federal Emergency Management
Agency (2013) Insurance, Finance, and Regulation Primer for Terrorism Risk
Management in Buildings.

28. Vital, D. (2001) Global Politics: Essays in Honour of David Vital. Psychology
Press.

29. Wuerth, 1. (2011) Foreign Official Immunity Determinations in U.S. Courts: The
Case Against the State Department. Virginia Journal of International Law,
Volume 51, Number 4.



15 Comparative Law Review, Vol. 7, No. 2, Autumn & Winter 2016-2017

The comparison between supervisory bodies of
human rights interpretations and
international criminal courts judgments on
provisional release

Alireza Taghipour”
Assistant Professor, Faculty of Humanities, Bu-Ali Sina University,
Hamedan, Iran

Received: 2015/09/21 — Accepted: 2016/05/01
Abstract
Nuremberg and Tokyo courts were the first international criminal courts
were established by allies when there were no international regulations
regarding the accused rights. But after World War I, effective steps were
taken in this regard. At global and regional levels, a large number of
documents have fully noted this matter and also measures such as the
Human Rights Committee of the United Nations and the European Court of
Human Rights have been predicted to be executed. The organs that played a
significant role by interpreting the rights of the accused. Provisional Release
is considered as one among these rights. After that in the late twentieth
century and early twenty-first century, other courts were established at the
international level. Now the question that arises in this context is whether
these courts are required to follow the interpretations provided by the Human
Rights Watch organization or not? Given that the rights of the accused do
not differ in national courts and international criminal tribunals institutions,
Human Rights Watch institutions throughout years have interpreted the
provisions relating to the rights of the accused in their case law, Therefore,
interpretations of the International Criminal courts judges can’t be
inconsistent also with the judicial procedures. However, the rules and the
interpretations of the courts of the latter led to violation of the rights of the
accused in provisional release. In the present article, the interpretations
offered by human rights monitoring bodies have been investigated with the
views of international criminal courts in this area.
Keywords: international criminal courts, international documents,
provisional release, rights of accused, supervisory bodies of human rights.
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Abstract

Nowadays, images of celebrities are used to advertise goods and services,
and this phenomenon is growing. On the one hand, in recent years,
celebrities become aware of the value of image and image rights in the
advertisement world. On the other hand, many agencies and owners of goods
and services become aware of the important effect of popularity of
celebrities as a tool to boost sales of goods. Therefore, in today’s world,
celebrities’ image rights become a valuable asset. There is not a uniform
procedure among legal systems in respect of the nature of celebrities’ image
rights. The legal system of the United States has recognized the economic
value of image by accepting it as a right of publicity and has considered it as
an economic right. In the European countries and in France, the said issue
still remains in the framework of right of personality while in legal system of
England, image rights is described within the right of privacy. By
considering the differences in this field, this paper seeks to explain the
adopted approaches in legal systems, and analyze the nature of image rights
in Iran.

Keywords: commercial advertisement, image rights, right of personality,
right of privacy, right of publicity.
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Abstract

Adducibility to cultural norms is created, when criminalization system and
cultural norms are in opposite. According to this approach, when an act is
criminalized and it is advised according to some special cultural norms,
adducing of defendant to cultural norms in different steps of criminal
process, creates a concept which is called Adducibility to Cultural Norms.
This research by using qualitative models and case study method, tries to
evaluate the role of Adducibility to Cultural Norms in sentencing in judicial
systems of Iran, USA and Germany. Findings of this research show that in
Iranian penal system, Adducibility to cultural norms is not used in hadd and
gesas punishments. While it is usable for ta’ziri offences. The current
approach of the German legal system with accepting of Adducibility to
Cultural Norms, has limited it. In the US criminal justice system, extreme
attention to cultural norms has caused its acceptance in criminal process
stages. While the studied legal systems are representative of three legal
system (Islam, Common law and Roman-German), Adducibility to Cultural
Norms usually a cause for minimum punishment. It should be noted that in
the Iranian legal system, it is adduced to ta zirat offences.

Keywords: adducibility to cultural norms, cultural norms, multiculturalism,
sentencing.
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Abstract

It is clear that the establishment and continuity of the International Public
Order depends on observance of the fundamental principles and norms of the
International Society. Peaceful coexistence and relations and rejection of war
and violence are the most important and most significant of these basic
principles. At the same time, efforts of various nations under the rule of
tyrants to liberation, has found nature domestic, many of the armed conflicts
which works naturally seek international as well as have many questions and
attracted the attention of many lawyers and efforts have been made to the
doctrine of “responsibility to protect” to be answered; In this study, we
sought to answer the question that is whether the Jihad in the Shiite is
compatible with the responsibility to protect doctrine in International Law.
In this comparative study, we briefly review the rules governing the
prohibition on the use of force and also explain the concept of primary jihad
and the responsibility to protect. The authors have concluded that despite the
differences in structure and territory, from the theoretical and philosophical
and since, one of the most important application of the primary jihad is to
liberate the nations that are under tyranny and dictatorship, dignity, honor,
life and property exposed to over run their domination, so with the
responsibility to protect doctrine is applicable

Keywords: the doctrine of responsibility to protect, non-use of force,
Primary Jihad, the right to self- determination.
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Abstract

Today, advertisement is an important part of all businesses. the use of false
information in these advertisements is always targeting consumers and rival
traders. No doubt in these circumstances consumers need to be protected,
however, it is not clear what kind of support and protection can be afforded
for consumers and how they can be compensated? Can they terminate the
contract, or they have to keep the goods and claim for compensation due to
civil liability of the supplier? On the other hand, it is not clear what the
liability of the media for propagating false advertisements is and how
consumers can make claims against the producer of false advertisement and
what compensations are available to the consumers from them? False
advertisements may also be used against rival businesses as competing
traders and make them lose their market. Here also the question is whether
the rival trader has the right to claim compensation from people benefiting
from the false advertisement for their losses?

Keywords: business rivals, civil liability, compensation, competition law,
consumer protection, false advertisement.
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Abstract

With the adoption of the new Islamic Penal Code, the electronic monitoring
entered the Iranian criminal justice system, while in the system of other
countries, it has an older history. Comprising more than five decades of
history in America and adopted in thirty different countries. In the new
Islamic Penal Code, implementation of electronic surveillance, as many of
these institutions are subject to a code of conduct. It should be based
primarily on the implementation of the conceptual framework, its
implementation and the purpose of its range, also according to the number of
prisoners sentenced to electronic monitoring at the specified time. After that
component that must be on the run to be an important issue in this work is
the component that is based on the type of crime, the characteristics of the
offender and criminal proceedings are drawn. In addition, identifying the
tools needed to implement these institutions is another important
performance issue. These considerations along with an analysis of the legal
system of lIran and America. This hypothesis is explored in some
implementation details,. So we attempt to shape the institutional frameworks
aand thereby provide background for the development of executive
regulations, in order to not only achieve the targets of electronic
surveillance, but also to prevent the abandoning of this institution after a
short time.

Keywords: crimes lightweight, electronic monitoring, low-risk offenders,
monitoring before and after the trial, tracking devices.
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Abstract

To be considered a trademark, symbols and emblems must be missing some
situations (negative substantive conditions) and have some conditions
(Positive substantive conditions). Non-traditional marks, especially those
which are visible such as colors and three-dimensional marks face
challenges In order to comply with these conditions. Some declare that such
mark are not registerable as they strictly believe trademarks limited to the
traditional marks such as letters and numbers and images and they
emphasize that non-traditional visual symbols are neither able to meet some
essential requirements nor- due to their specific nature- are acceptable as a
trademark because of the limited grounds. In contrast, some believe that not
only can the symptoms coordinate with the terms of traditional trademark,
but also the need to promote such innovation requires support of these signs.
In line with the second opinion, it seems that examples of trademarks are
only a way to distinguish the origin of goods and persons aand are not
limited to traditional marks.

Keywords: distinction, the functional theory, the theory of scarcity, three-
dimensional and color marks.
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Abstract

Business methods are among the most important assets of companies, whose
protection is different in different legal systems. Although trade secrets are the
most traditional form to protect business methods, the companies’ willingness
to patent inventions in this field has so increased that recognizing them as
inventions has become a controversial issue. This paper, with descriptive-
analytic method, has studied the possibility of business methods protection in
deferent legal systems and concluded that countries such as the United States,
India and Japan, have, despite their previous practice, showed much tendency
towards protection of business methods as inventions; the position of TRIPS
in granting patent rights to inventions including inventive steps and industrial
applicability is also favorable to business methods protection. In Iran, business
methods are been excluded from the scope of protection. Therefore,
considering the deep foundations of Imamia jurisprudence in protecting
people's material and immaterial rights, it is necessary for the legislator to add
an article to protect business methods or remove its exclusion, at least, with
regard to applicable electronic commerce methods. Finally, if business
methods are not protectable in the form of trade secrets or patents, recourse
can be made to other forms such as utility models.
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Abstract

To insure the implementation of contractual obligations, guarantees is
obtained from promisor in contracts. With reference to the general
conditions of guarantees, nature and recording of these guarantees have not
been stipulated in civil law and FIDIC contracts. In civil law and on the
analysis of the substantive guarantees, predominant views presented are:
contract guarantee, umbrella clause, article 10 of civil code and collateral
guarantee. The most appropriate view is collateral guarantee that offers a
comprehensive analysis of all guarantees. This guarantee is real and
personal. Most common among guarantees in FIDIC contracts is type of
personal security, too, that is almost similar with personal collateral
guarantee in civil law. Recording of guarantee is the most important problem
but because of ambiguity in the nature of guarantee, the frequency difference
is made between contractor and employer. A conditional guarantee create
obligations of an accessory nature, where the liability of the guarantor arises
upon an established default by the contractor and under on-demand
guarantee do not stipulate any condition for payment and when contractor
after the on-demand guarantee unfairly has been called, the only remedy
available to him would be to pursue the matter in litigation.

Keywords: collateral, FIDIC, guarantee, nature, recording.
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Abstract

Deep economic and social developments in two recent centuries created
important changes in contracting aria among them placing weak and strong
parties against each other in contracts. Freedom of contract, could not
provide contractual justice in this new conditions. Therefore adjustment of
this tool in a manner that can serve to the justice felt necessary. In foreign
law, primarily courts became pioneers in this way and used interpretation
technics and general principles of contracts to protect the weak party. But
overalllegislative interventions felt necessary. Then legislators limited
principle of freedom of contract in various areas in order to protect the weak
party and for the benefit of contractual justice. Legislative control, in recent
50 years, concentrated on the protection of consumers. In Iranian law,
despite minimal tools being available, there is not any evidence of judicial
control of unequal contracts. Although legislative control is done, inter alia
in consumer contracts but its protection is incomplete because of not being
sensitive about unfair terms.
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Abstract

An Instance of human rights is the right of everyone to determine their
future. Therefore the most important tool for the realization of this right in
the contemporary era is attention to the views of citizens through free
elections, in a way that the result of the election reflects the views of citizens
in governance. The Islamic Councils in Iran are the country’s strategic
approach to the development of urban and rural people’s participation in the
decision-making process. Studying the urban and rural councils elections in
France can help improve this process in Iran, since France, has a lot of
experience in running a city and having municipalities and city councils. A
comparative study of the two electoral systems can help better illustrate the
strengths and weaknesses of both systems. This topic has not been studied as
an independent comparative study between Iran and France before, which
makes it a unique study.

Keywords: councils, election, France’s legal system, Iran's legal system.
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Abstract

One of the issues that occur in most wars is the capture of enemy soldiers.
International humanitarian law as a branch of contemporary Islamic law has
focused on the treatment of prisoners for a long time. Present comparative
study in jus ad bellum shows that, the four 1949 Geneva conventions and the
1977 additional protocols compared with the Islamic rules of international
humanitarian law, has a high degree of convergence with each other. This is
based on the assumption that treatment of P.O.Ws exists in the Islamic
humanitarian laws. Focusing on the contemporary jus ad bellum illustrate
that treatment of P.O.Ws in Islamic Humanitarian Law is much broader,
more general and humanistic than modern International Law represents
today.

Keywords: armed conflict, Islamic humanitarian law, the Geneva
Conventions, prisoners of war.
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Abstract

According to Common Law Rules of England, obligation by one party is
enforceable when the other has provided a consideration or the contract has
been put in a deed. In some common law jurisdictions, such as Australia,
Canada and the United States, another doctrine, named Reasonable Reliance,
has developed, which could act as surrogate for the doctrine of
consideration. English courts, however, have not been prepared to accept
such function for this doctrine. According to the doctrine, act of one party
when it has been relied by the other, may give rise to an obligation on the
first party. This doctrine has been criticized in Common Law countries and
may be criticized from the Iranian law viewpoint. However, it has many
points in common with some rules in Islamic jurisprudence and Iranian law,
and review of this doctrine could prepare a suitable ground for the
comparison between Common Law and Islamic jurisprudence and Iranian
law in a small part of the law of obligations.

Keywords: Common Law, consideration, Iranian law, Islamic
jurisprudence, reasonable reliance.
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Abstract

Criminal matters is one of the most important achievements of modern
human rights. The mentioned concept is also the initiative of European Court
of Human Rights and one of the important elements of the implementation
of article 6 of the European Convention on Human Rights. One of the main
results of recognizing this concept is the fact that administrative and
disciplinary violations that may not appear to have criminal aspect, are not
necessarily out of the coverage of the Article 6. According to the Court, not
only does the Article covers them, but it also covers some of the sanctions
that may not have criminal aspect, and considers them like those with
criminal aspects. One of the sanctions that European Court of Human Rights
recognized is driver’s license revocation. The provision of Motor Vehicle
Offences Act of 1389 in the Iranian legal system also provided driver’s
license revocation after having too many points on the defendant’s driving
records. The main concern of current study is comparing and contrasting
criminal matters in traffic violation in the Iranian legal system and decisions
made by the European Court of Human Rights. To achieve this goal, the
description of criminal matters, their criteria, related sanctions for the
mentioned violations, and finally the trial procedure for those violations have
been examined.

Keywords: criminal matters, decisions of European Court of Human
Rights, fair trial, traffic violations.
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Abstract

Commercial companies are principally governed by majority rule. This
notwithstanding, mere application of this decision-making rule does not
prevent conflict of interests between shareholders. Such a conflict can be
observed in three distinct hypotheses: 1- abuse committed by majority
shareholders; 2 - abuse committed by minority shareholders; 3 - abuse
committed by holders of equal shares. Regardless of kind, these deviated
forms of majority rule application entail some obstacles to good functioning
of corporations. Hence legislatures and courts in many legal systems, taking
into account this lacuna in majority rule, endeavor to sanction such
malicious maneuvers. Two opposing (at least different) approaches are taken
by two categories of legal systems: While American approach invokes
“Fiduciary Obligation”, French tradition tends toward a non-contractual
institution. According to Cour de Cassation's formulation, all forms of
voting right contrary to corporate interest merely used to benefit its owner in
detriment of concurring group of shareholders, are condemned and
consequently sanctioned. There is a wide range of ideas about the very legal
foundation of the criteria procured by Cour de Cassation. Most of all two
theories (abuse of right and diversion of power) seem to be widely accepted.
Qualification of voting right as a subjective right or power is thought as the
cornerstone of the debate. Still there is no unanimous answer. Regarding the
Iranian legal system, it seems unavoidable at first step to enumerate and
make a list of potential institutions and foundations for the purpose of legal
transplantation. This listing does not per se contain their admissibility as the
proper foundation of the Iranian legal system as the receiving legal system. It
is up to the second step to determine the most proper foundation for a proper
transplant. The latter question stands out of this paper’s scope and purpose.

Keywords: abuse of right, abuse of voting right, diversion of power,
majority rule.
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